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judiciario y de la salud

ABSTRACT

Objective: To analyze the phenomenon of judicialization for health mediation and prevention of judicial demands. Methods:
Exploratory and explanatory mixed study, from 2017 to 2018, with a non-probabilistic sample. We used two structured interview
scripts, one to the municipal health secretaries and another to the judges from the Public Treasury of the Brazilian territory. In
common, the meaning of judicialization and mechanisms for resolution. For the 162 secretaries: reasons for the judicialization,
alternatives for resolution and more demanded inputs; for the 40 judges, the legal basis. Results: 77.5% of the judges resorted
to support in the legal actions; 77.5% of the districts do not count on mediation of sanitary conflicts; 65.4% of the municipalities
have a group for mediation. The annual expense with the judicialization varies from less than R$ 100 thousand to more than one
million. Conclusion: Despite the support for decisions and mediation groups, the judicialization of health centers enlarge courts
and has an impact on the budget of municipalities and commit itself to the actions in primary health care.

Keywords: Health law; Health’s judicialization; Health care; Public health.

Resumo

Obijetivo: Analisar o fenémeno da judicializagdo para a mediagé@o sanitaria e prevencéo das demandas judiciais. Métodos:
Estudo qualiquantitativo exploratério e explicativo, de 2017 a 2018, com amostra ndo probabilistica. Utilizou-se dois roteiros de
entrevistas estruturados, um para os secretarios municipais de saude e outro para os juizes de Varas de Fazenda Publica do
territdrio brasileiro. Em comum, o significado da judicializagdo e mecanismos de resolugéo. Para os 162 secretdrios: razdes da
judicializagéo, alternativas de resolugéo e insumos mais demandados; para os 40 juizes, 0 embasamento juridico. Resultados:
77,5% dos juizes recorreram a apoio nas ag¢des judicializadas; 77,5% das comarcas ndo contam com mediagéo de conflitos
sanitarios; 65,4% dos municipios contam com grupo para mediagado. O gasto anual com a judicializagéo varia de menos de R$
100 mil a mais de um milh&o. Conclusao: Apesar do apoio as decisdes e grupos de mediagao, a judicializagdo da saude avoluma
tribunais, impacta no orgamento dos municipios e compromete-se com as agdes na atenc¢éo basica a saude.

Palavras-chave: Direito sanitdrio; Judicializacdo da saude; Atencao a saude; Satde publica.

RESUMEN

Obijetivo: Analizar el fendémeno de la judicializacion para la mediacion sanitaria y prevencion de las demandas judiciales. Métodos:
Estudio cualitativo cuantitativo exploratorio y explicativo, de 2017 a 2018, con muestra no probabilistica. Se utilizaron dos guiones
de entrevistas estructuradas, uno para los secretarios municipales de salud y otro para los jueces de Varas de Hacienda Publica
del territorio brasilefio. En comun, el significado de la judicializacion y los mecanismos de resolucién. Para los 162 secretarios:
razones de la judicializacion, alternativas de resolucion e insumos mas demandados; para los 40 jueces, el fundamento juridi-
co. Resultados: 77,5% de los jueces recurrieron a apoyo en las acciones judicializadas; 77,5% de las comarcas no cuentan
con mediacién de conflictos sanitarios; 65,4% de los municipios cuentan con un grupo para mediacion. El gasto anual con la
judicializacion varia de menos de R$ 100 mil a mas de un millén. Conclusién: A pesar del apoyo a las decisiones y grupos de
mediacion, la judicializacion de la salud acumula tribunales e impacta en el presupuesto de los municipios y comprometen sus
acciones en la atencién basica a la salud.

Palabras clave: Derecho sanitario; Judicializacion de la salud; Atencion a la salud; Salud publica.
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INTRODUCTION

Brazil began the 21t century still in underdeveloped or a
developing country. An underdevelopment that is characterized
by socio-economic, political-cultural and environmental
exclusion, by a lack of cohesion and social solidarity, by the
insufficiency of economic and scientific-technological dynamism
and, mainly, by the poverty and inequality as the biggest present
day problems. Such situation places us among the countries
with the greatest social inequality of the world. This inequality
also extends on a regional, racial, of gender and rural basis
and is present in the majority of the population at risk of the
Northeastern and North: black, Indian, in the countryside and in
the other metropolitan areas of deprivation and poverty."

A real vilification of the fundamental rights and human
dignity. The dignified life in the city does not only concern hous-
ing, it addresses the vital needs, and the right to health is not a
determining factor in its planning.2 Even though the relevance of
the theme, the practice and driving of the collective health in our
municipalities are worrying, since the queues grow, increases
the lack of Intensive Care Units - UTls, the demands of special-
ized exams and consultations. It also includes the high-cost
and not standardized medicines, and considerable demand for
psychotropic substances and psychiatric hospitalizations due to
the alcohol and other drugs abuse, leading to the recipe commit-
ment aimed at the basic attention to comply with court orders.

The health, as a fundamental right is not realized through
its inscription in article 6 of the 1988 Federal Constitution.® It
s a social product to be constructed collective and individually,
ensured for 30 years by article 196 of the FC,® and does not
constitute yet access to goods and services in the scope of the
Unified Health System (SUS). It requires permanent action of
the State to ensure resources for financing of public health, to
reduce the social and economic inequalities and contribute to
regional development.

Country is facing one of the contemporary challenges of
constructing a Unified Health System as a democratic State
policy of law, guaranteed by the universal, equal, integral,
decentralized and participatory to health services. At the same
time as it should oppose the trend of a neoliberal society - state,
in a counter-hegemonic movement." New groups and actors
arise who demand their rights and for equality, expanding ever
more the Right in the scope of the social relationships regulating
new practices. Given the absence of State policies, there has
been appealed to the judiciary, which has been starring in
the effectiveness of the social rights, among them the right
to health.*% In this context, this article deals with the search
for the effectiveness of the Fundamental Right to Health in a
municipal manager view as directly responsible for the health
promotion and the judiciary, which establishes the compliance
with the decisions on the basis of the legislation in force and
jurisprudence of the Courts on the goods and services not
standardized by SUS. Such decisions impact the organization
of the municipalities budget, intervening in the public policy, due
to the lack of competences definition within the SUS, breaking

the isonomy and prevailing the individual right in detriment of the
collective one. The health mediation is identified as an effective
means for the establishment of the right to health.

METHODS

This is a qualitative and quantitative study. The quantitative
design, exploratory and explanatory character used primary
data collected through script of interview applied by electronic
means. The study population invited to participate in the
interviews through invitation letters was composed of Municipal
Health Secretaries and Judges of Law from the Public Treasury
of the Brazilian territory. For the respondents, we adopted
a non-probabilistic sample of volunteers. This sample type
is composed of subjects who volunteer to participate in the
research in a non-random way.®” In this way, the results achieved
from this type of sample may not be inferred from the universe.®*

The data collection instrument included three scripts of
structured interviews, available electronically and contained in
a server at the University of Brasilia (UnB) within a period of 21
months, from January 2017 to October 2018. After the collection,
the scripts were located off-line. These have addressed the
specificities of the judicial system and the municipal and State
health managers. We opted to analyze properly the specificities
of the judicial system and the municipal managers.

The analytical categories applied to the judges were the
meaning of the judicialization; the main legalistic demands
and; alternatives to the disjudicialization. The profile of both
participants was analyzed according to the variables: gender,
age group and schooling.

The qualitative study applies to the techniques of content
analysis”® used for understanding three of the ten questions
submitted to the judges and that takes us back to the
judicialization of health, to the foundation of theirs decisions and
to the institutional framework of groups mediators of conflicts.
For the municipal secretaries, of the 15 questions, five were
analyzed in light of the judicialization of health and its reasons,
the alternatives and mechanisms to avoid the judicialization
and the most demanded health inputs are presented in five
categories.

This research was approved by the Research Ethics
Committee of the Faculty of Health Sciences at the University of
Brasilia under number CAAE 32553014.3.1001.00.30.

RESULTS

Profiles of the judges and municipal health
secretaries

After the deletion of the unfinished questionnaires, the
universe under analysis counted on 40 respondents among the
judges. Of the total, 15 (37.5%) were female, while 25 (62.5%)
were male. Most of the subjects of the judiciary system were
between 36 to 55 years old, which means 33 (82.5%). Inrelation
to the characterization, we still find 27 (67.5%) with specialization
and only nine (22.5%) with doctorate degree.
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In relation to the question about the most used legal basis
in the legal decisions the judges stated that they are based on
Article 196 of the Federal Constitution (CF), 24 (71%). Four (12%)
add to this the Law No. 8080/1990 in addition to the Federal
Constitution and 5 (15%) of respondents beyond these are based
in the Jurisprudence by the Superior Courts.

With regard to the category, in particular, the meaning of the
judicialization, the most, 20 (59%) points out the judicialization
of health because of poor management of the executive system
and inability to manage the resources to meet adequately the
demands for health needs. In this path 10 of the magistrates
(29%) responded, moreover, three (9%) pointed out the poor
management by a lack of knowledge of the SUS.

In the category on mechanisms to prevent the judicialization,
only six (18%) of the respondents said that there is a dispute
board.

The universe under analysis for the municipal health secre-
taries counted on 162 respondents. A hundred of respondents
(61.7%) were female, while 62 (38.3%) were male. The age group,
in their majority, varied from 36 to 50 years old, which means 79
of the respondents (48.8%). Still in relation to the characterization
with regard to the qualification in the health area, 72 (44.4%) are
identified with specialization, eight (4.9%) with doctorate degree
and only two (1.2%) with doctorate in the area.

With respect to the profession, the one that presented the
highest frequency was that of nurses, with 39 (24.1%), followed
by seven pharmacists (4.3%), while 87 (53.7%) are dispersed in
professions not belonging to the health sector. In the variable time
as secretary of health, 86 (56.1%) played the role of secretaries
less than five years and 36 (22.2%) played the role of secretaries
of health for more than eight years. With respect to the monthly
income, this varied between less than two minimum wages for six
(3.7%) and 16 (9.9%) who received above ten minimum wages.

When asked about the yearly expenditure on the judicializa-
tion of health by the municipality, 83 (51.2%) responded that their
spending was up to R$ 100 thousand, 23 (14.2%) up to R$ 300
thousand and nine (5.6%) up to R$ 1 million. With respect to the
existence of team or group set up for carrying out the mediation
and sanitary conflicts, 54 (33.3%) responded yes, 106 (65.4%)
answered no and two (1.2%) responded that they did not know.

What municipal judges and health managers say
about the judicialization?

Of the universe of the judges interviewed, 20 (59%)
responded that the judicialization takes place in accordance with
the inefficiency of the management and claim that all demands
that reach the judiciary could be resolved by the Executive Power.

In this way, 10 judges (29%) say that the judicialization
replaces the Executive Power when legal decisions determine the
implementation of public policies by the slowness or indifference
of the Executive Power.

The Figure 1 shows the opinion of the judges concerning the
category what the judicialization means.

Figure 1. What the judicialization means for the judges. 2018. Source: OLI-
VEIRA, 2018.
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The judicialization for the municipal health
managers

Forty-four (28%) municipal health managers perceive the
judicialization as a means of compliance with the law and of what
is recommended by the SUS. Among the managers, 24 (20%)
perceive the judicialization as a risk to the SUS. Three (3%)
managers have admitted the lack of planning in the management
(Figure 2).

Figure 2. The meaning of the judicialization for the municipal health managers.
2018. Source: OLIVEIRA, 2018.
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Resolution mechanism of the judiciary and of the
municipal health managers

Of the respondents of the Judiciary, only six (18%) responded
that there is in their districts resolution mechanisms of the health
conflicts.

Of the universe of 162 municipal health managers only eight
(5%) have said there is sanitary mediation, however, were not
able to respond about the institutionality, only one mentioned that
there was a partnership with the Court of Justice - TJ.

The legal foundations that underlie the legal
decisions

The article 196 of the CF is the most cited in the judicial
decisions guarantors of the claimed right 24 (71%), in addition
to Jurisprudences of the Superior Courts, (15%), and the Law
No. 8080/1990 (12%).
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Reasons for the judicialization in the municipal
health manager’s view

In Figure 3, it can be seen that, in the managers respon-
dents’ view, 44 (28%) stated that these demands are to enforce
the law concretizing the right to health that the management
ceases to meet. Of the managers, 41 (26%) argue that respond
for demands of competence of other Federative entity.

Figure 3. Reasons for the judicialization for municipal health secretaries. 2018.
Source: OLIVEIRA, 2018.
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Another reason for the judicialization, according to the
managers, are the prescribers, which, when coming from the
SUS network, do not observe what already exists standardized.

When the prescribers do not have any link with the SUS, they
prescribe medicines, goods and services not contemplated by
the System, answered by 36 (23%). In addition to these reasons,
eight (5%) emphasized that this is a way of prioritizing those
that have access to the justice. The judicialization of health is
the last resource to provide access to healthcare, accessible
for low-income citizens through the Public Defender.'® Twenty
(12%) claim that it is due the lack of the network services in the
municipality.

Management alternatives to avoid the
judicialization

Inthe face of the disturbance due to the budget commitment,
the municipal managers seek alternatives to avoid the judicializa-
tion in a way to guarantee and enlarge the health services. This
is what do the 25 (15%) managers who seek the Institutions to
subsidize with information about how function the SUS, eight
(5%) in multidisciplinary team seek to replace the income for
those provided in the network, nine (6%) count on Mediation
cameras, and 102 (63%) have not found or sought alternatives
for the judicialization.

Main demands of the judicialization

The medicine is still the greater legal demand, 117 (55%).
The other demands indicated by the secretaries are food diet 25
(12%); surgery 18 (9%); exams 16 (8%); diapers 11 (5%); hospital
bed eight (4%) and surgical materials eight (4%).

DISCUSSION

The Federal Constitution of 1988 recognizes the right to
health as a fundamental right, being relevant to state that the
norms that guarantee it have immediate application, in the
form pursuant to § 1% of the 5" article of the constitutional text.
Established constitutionally, the health becomes a legal good
covered by the State. Thus, declared the right, this is established,
either by means of laws or by means of effective public policies.
Moreover, in their absence and of the non-compliance of goods
and health services offering, the citizen turns to the judiciary to
guarantee and implement its right.>' The judicialization of health
requires immediate responses from the judiciary management,
particularly in cases in which the claimant is at risk of life, limiting
the time for decision and judgement. The decisions are based
on the principle of the dignity of the human person for assuring
the citizen of the effectivity of the right to health.512

With regards to the category, the meaning of the judicializa-
tion, the majority, 20 (59%), point out the judicialization of health
as a consequence of poor executive power management and
inability to manage resources for meeting adequately the health
demands, arriving at provoking due to its inoperativeness, its
replacement by the judiciary when from its decisions it is required
to create public policies.

The lack of knowledge on the part of the public management
could be an indicator of the system poor management and
could explain why the citizen does not find essential medicines
available in local pharmacies. The number of judicial demands
with prescription of new technologies has also grown. It is
important to emphasize that Brazil is one of the pharmaceutical
markets with the highest growth rate in the world.

There is a huge gap between the exercise of the right
to health and the means not made available by the public
management.

The judicialization occurs throughout the country causing
trouble in the judiciary that already in itself is no longer sufficient
to meet and solve the extensive demand with the speed and
efficiency necessary for the health demands. The non-judicial
alternative dispute resolution have not gained forces even with
the advent of the Law 13.140 that deals with the mediation.® By
providing the exercise of citizenship associated with the practice
of the sanitary mediation, alternative dispute resolution method in
the health sector adopted in the municipal secretaries, possibly,
there will be a considerable reduction of disputes and judicial
demands.'s

Of the universe of the judges interviewed, 20 (59%)
responded that the judicialization is due to the management
inefficiency and claimed that the demands that reach the
judiciary could be resolved by the Executive Power, which, in
turn, neglect the citizen attention, even the one already provided
by means of the Public Policies. The management failures
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noted by the respondents, concern, mainly the centralization of
medicines dispensation to patients with diseases that require
continuous treatment.

What the judicialization means, and reaffirms the speech of
the Judge 1 who says: "there is no attention in the health units,
which determines the interposition of actions to obtain what the
legislation already provides or to make it achievable". As to the
Judge 2, the judicialization "brings to the scope of the Judiciary
responsibility what should be implemented by the Executive".

Although the health is a constitutional right, its implementa-
tion is not yet a reality, requiring management efficiency, which
corresponds to reality, let us see: the public policy of medicines
was due to the great legal demand in the 1990s, this is a twenty-
year agenda. In this respect, 10 judges (29%) say that the judicial-
ization replaces the Executive when legal decisions determine the
implementation of public policies by the tardiness or indifference
of the Executive, as responds the Judge 3: "the judicialization
replaces the Executive that does not take care efficiently of the
health", and others add that "is the last resource to achieve the
access to the Right to Health when the State shall ensure it." In
the lack of health services, the citizen would not have any choice
as to appeal to the Judiciary Branch to guarantee the constitu-
tional right protection.'s The Legislative and Executive powers are
responsible for the implementation of the right to health. When
the state spheres fail to implement the right to health in the ways
proposed by the Constitution, they shift to judiciary the role of
ensuring the exercise to the implementation and realization of the
fundamental rights constitutionally accepted.® The fundamental
right to health must be interpreted, extensively, in a way to ensure
democratically the wide protection of human beings. The funda-
mental rights must not be restricted, and the interpreter should
apply them as comprehensively as possible.®

For municipal health managers 44 (28%) the judicialization
is regarded as a means of compliance with the law and of what
is recommended by the SUS, corroborating previous studies,
which point out the lack of understanding of the System by the
municipal managers.%'6.7

For Manager 1 "it means loss throughout the programming
planned for the basic attention". For Manager 2, however, such
question "is usurpation of resources that the management
would use to make investments". It becomes hard for the public
management when the decisions commit the purchase of
more expensive medicines without confirmation of its efficacy
and safety, as reaffirmed in previous studies.’ The manager
3 says there is a "significant decrease in the implementation
of public policies, favoring a citizen, disfavoring the collective".
Studies point out that the legal decisions favorable to individual
pleading can compromise resources that are enough for the
entire population.’® Even by realizing, the budget planning to
implement the public health policy this can be impaired by
legal decisions that can ensure the right of one, obliging the
management to stop improving such questions in the basic

attention programs.’®720 Among the managers, 24 (20%) see
the judicialization as a risk for the SUS conceptions, since
the principle of equality is not observed, the waves regulatory
mechanism is amended, making planning impossible, leaving
without control the budget and financial forecasting, as shown in
the speech of Manager 4: "The deviation from a financial flow that
could help thousands of people, prevention projects support is
intended to comply with legal measures. In addition to interfering
in the public management planning, the legal decisions impact
on guarantee of the right to health of the collectivity. Three (3%)
managers admitted the lack of planning in the management. We
must emphasize that the amendments in their great majority
are sponsored by the Public Defender, which by the scope of
obtaining a favorable decision compels the executive to put into
practice the right. The Public Defender stands out as the voice
of the neediest persons and the Judiciary as the one that assist
the minorities.?"

In agreement with reports of the Judiciary, the municipal
management reinforces the need for an institutional dialogue. The
experience of the institutional dialogue is already an experience
in some municipalities and districts, and point out positive results
from the implementation of the right to health in a quick way and
from the construction of the SUS functioning. Furthermore, they
show the importance of the everyday space as a mobilizing agent
of informal and, simultaneously, specific strategies of the health
realization, pointing out the sanitary mediation as an effective
means in the resolution of the health sector conflicts.

Of the respondents of the Judiciary, only six (18%) re-
sponded that there is in their districts mechanisms for resolution
of sanitary conflicts. These cited Chambers and Nuclei, and only
one of them said to look for a solution before the judicialization.
The organs of the Judiciary have made efforts to reduce the ju-
dicialization of health. The resolution of sanitary conflicts by the
Sanitary Mediation brings the possibility of being step ahead of
the future conflicts.

Other organs have implemented a mechanism for resolution
with the aim to reduce the number of demands involving the
theme, by using, in particular, some institutionalized form of
mediation.??> However, even if these initiatives have reached
satisfactory solution to the sanitary conflicts, the mediation
remains outside the place where the conflicts take place. Itis in
the Health system where their conflicts must be solved.

Of the universe of 162 municipal health managers only eight
of these (5%) said there is sanitary mediation, however they were
not able to respond about the institutionality, only one mentioned
that there was a partnership with the Court of Justice - TJ.

Indeed, studies indicate alternative ways for resolution of
sanitary conflicts-Judiciary related, after formalizing the process.
This negotiation does not concern the health management,
which could lead to high expenses to meet the demand, since
this entails costs may result in extraordinary amounts with
administrative processes of bid proceedings. Such situations
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end up competing with the normal supplies of the SUS, leading
an irregular division of material, human and budgetary efforts to
meet the judicialization. The same applies in the Judiciary Power.
The new influx of processes in the area of social rights, among
them, those of health, made the judicialization has a larger input
in the already overburdened judicial system.®

Highlighting that the Health is a Fundamental Right the STF
has held the position that there is no interference by powers
when established by the judicial decisions on social right
inserted in the FC as Constitutional Right. Equally, the Right to
Health is established in the Constitution and explained by the
infra-constitutional laws. As such, it is essential that the Judiciary
should established it even if it has an effect on the budget of the
Executive.'® In order to take account of the inclusion and integral
protection to the human person, the right to health, corollary of
this principle, has been oriented the judiciary in its decisions
and judgements. The right to health is showing, in this sense, as
a relevant means within the individual’s reach to the own right
to life. The Law 8080/1990 has monitored the basement and
decisions by the superior Courts, which, in turn, have confirmed
the constitutional right to health as principle and rule, based on
the premise of the establishing of the dignity of the human person
into the democratic state under the rule of law.

In the Managers respondents” view, 44 (28%) stated that
the demands occur to enforce the law fulfilling the right to
health that the management ceases to meet. Of the managers,
41 (26%) replied that respond for demands of competence
of another Federative entity. Thus, the Manager 5 reported:
"disinformation about competence of the federated entities
in financing the SUS complexity and solicitation of non-
standardized drug products without exhausting the RENAME
and REMUME" alternatives. The National List of Essential
Drug Products - RENAME establishes the dispensing and
products by the SUS federal manager, such list, also defines
at the national level the drugs, products and the procedures
that should be delivered to the SUS population. The drugs are
divided in groups with the purpose of uncomplicating the public
actuation of their dispensing.?® Due to regional differences,
these lists are not definitive given the financial autonomy of the
state and municipal management. These entities, according to
the epidemiological profile can adopt complementary relations
of drugs, products and procedures agreed with the Councils
of Municipal Health and the Bipartite Inter-Commissions- CIB,
considering the Municipal Lists of Essential Drugs- REMUME
and observing the last list of essential drugs of the World Health
Organization - WHO, of the RENAME. In addition to the protocols
of the Ministry of Health - MS. As it shows, the SUS is a complex
system that must be understood by the public managers to
reach the concreteness of the right to health, thus preventing
that, by default, another system, the Judiciary enforce the
legal compliance and determine the creation of public policies.
The respondents indicate that the judicialization is also due to
medicines that are on the RENAME and the REMUME by a lack

of access to health services and it is a high-cost medication
not incorporated into the system. It is necessary to know the
System to enhance its functioning to allow it to successfully
play its role, for this purpose, some managers are proposing
subsidizing the subjects of the Justice System with information
of the Health System appointed to establish partnerships in
order to reach extrajudicial solutions. The sanitary mediation is
an important strategy in which the solution is found by the own
system which is recognized, adjusted and strengthened when
the right to health is achieved.'#1517.2024

Another reason for the judicialization, according to the
managers, are the prescribers, which, when coming from the
SUS network, do not observe what already exists standardized.
For Manager 6 "the main reasons of the judicialization is the
failure of the medical team to prescribe items of the RENAME
AND REMUME".

The findings of this study meet other similar studies, with
regard to the medical prescription as the main foundation for
the judicial decision® since these prescriptions are signed by
supplementary or autonomous prescribers of the health network.

In the face of the Executive Power difficulty in fulfilling its
institutional duty, the citizen has found a new way of access
through judicial proceedings. This phenomenon known as
"judicialization of health" includes the provocation and the
actions of the Judiciary Power towards the realization of the
medical and/or pharmaceutical assistance. The Executive, in
turn, becomes constrained, in the courts, providing, in a non-
discriminatory way, medical and pharmaceutical assistance,
provoking repercussions both on the health policy and on the
public coffers.

An efficient way of solving conflicts and the access to justice
is the Mediation. This way of solving conflicts, already used in
Brazil presents itself as a potent instrument for the resolution of
conflicts of several natures and scholars have been indicated it
for the resolution of conflict of the health sector in the context of
the SUS. The sanitary mediation as an instrument for resolution,
gives rapid response to the citizen who seeks realization of its
right to health. Through the dialogue the parts know the reasons,
the limits and aim of finding the solution for their demands in
the own System. Once the SUS adopt the sanitary mediation,
it opens up the possibility for foreseeing and anticipating, by
assuaging the effects on a continued attention to the conflicts.3#

The construction of Sanitary Mediation nuclei, in the context
of the Health Secretaries at all levels, to use the Mediation
internal to the system and external with their users, it must be a
new paradigm to replace the litigation and the judicialization.

Even though the policy of medicines has been deployed for
more than two decades, the drug still holds the greatest legal
demand, with 117 respondents (55%). This demand draws since
1990s, with demands for antiretroviral drugs for HIV/AIDS, and
since then it has an important role as an alternative way by the
citizen on access to medicines in the Brazilian Health Single
System (SUS).2*
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The access to medicines is an important public policy.
Brazil has one of the most advanced programs of the world in
the treatment of the HIV/AIDS; however, paradoxically there are
no essential drugs continuously in the local pharmacies.'? The
further demands indicated by the secretaries are food diet 25
(12%); surgery 18 (9%); exams 16 (8%); diapers 11 (5%); hospital
bed eight (4%) and surgical materials eight (4%). With respect to
the food diet, add special milks and enteral diet to this. The high
demand of legal actions in health is a challenge that we will face
before the threat to the universal public health system and call
us to a reflection that imposes us to be alert to the interests of
the private insurances with offers of available plans that lead us
to forget the Public Power deficiencies.!”

CONCLUSIONS AND IMPLICATIONS FOR
PRACTICE

Among the conclusions of the study is the need for a better
understanding of the Health System by the Magistrates that
repress the Executive to comply with what determines the FC
in accordance with the Law 8080/1990 and Complementary in
order to contribute with the sustainability of the System, without
prejudice to the right of the citizen. Likewise, the Managers must
direct beyond the knowledge of the Health System, anticipating to
the population demands in which refers to the Basic Health Care,
to comply with its competence without accounting unnecessarily
for the attributions of other Federative Entity.

It is observed that 87 (53.7%) of managers do not have
training in the health area and 86 (53.1%) have been in
management for less than four years, that is, this is non-training in
the area and the turnover in the management without complying
with the technical training, which could lead to the system
malfunction. Let us also note the fact that, being the most part of
respondents of the municipal managers composed of nurses, it
means that the category is always present in the processes of
organization of the Brazilian Health Single System. Therefore,
the one responds, directly, for the care to the prevention of legal
processes, since it remains in the front line to respond the main
questions along with the users of the network.

In addition to what is noticeable by the managers” speeches
the importance of the SUS functional knowledge by the Institu-
tions so that, when demanded, can respond to the competent
entity.

Itis relevant to highlight the sanitary mediation as an effective
alternative to the Judicialization, in which 102 (63%) of managers,
when indicating the dialogue, move towards the possibility of
sitting at the table with the citizen and solving the problem before
it reaches the judiciary.
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